(2)  That respondent's defense is based on its contention
that petitioner forfeited its right to collect a penalty by
unduly delaying notification of respondent of the assessment
of penalty herein;

1982;

(3)  That the inspection herein was conducted on November 18,

(4)   That the notice of proposed assessment was sent by
petitioner to respondent on March 30, 1983;

(5)   That the inspector's statement, attached as Exhibit 1,
is admissible for the purpose of establishing the basis of the
proposed assessment.

Discussion

The Act, in Section 105 (a), provides that if the Secretary issues
a citation under Section 104 he shall "within a reasonable time after
the termination of such inspection notify the operator... of the
civil penalty proposed to be assessed...."

The stipulated facts indicate the inspection took place on
November 18, 19B2, but the notice of proposed assessment was not sent
to respondent until March 30, 1983.

The issue, then, is whether the time span of 132 days constitutes
a "reasonable time" for the Secretary to notify the operator of the
proposed penalty.

While a citation under Section 104(a) must be issued "with
reasonable promptness," a civil penalty notification appears less
demanding.  Under Section 105(a) the notice of penalty must be issued
"within a reasonable time."

The Act itself does not articulate the meaning of a "reasonable
time."  In construing the legislative intent in these circumstances
it is proper to look to the legislative history.  In reviewing the
enforcement procedures of the Act, the Senate Committee on Human
Resources in its report stated on this subject as follows:

The Committee notes, however, that there may be
circumstances, although rare, when prompt proposal of
a penalty may not be possible, and the Committee does
not expect that the failure to propose a penalty with
promptness shall vitiate any proposed penalty proceeding*
Senate Report No. 95-181, 95th Cong. 1st Session (1977)
reprinted in Legislative History of the Federal Mine
Safety and Health Act of 1977, 95th Congress, 2nd Session
at 618, July 1978.

In this rase respondent does not claim it was prejudiced by the
delay and it admits the violation of the standard..1710 ........   $ 160.00
